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Ch.l INTRODUCTION
1. Williams A The Police of Paris 1718-1789 (Baton Rouge:
Louisianna State University Press, 1979) Introduction
and Chapter 1; Cameron, I.A. Crime and Repression in
the Auvergne and the Guyenne 1720-1790 (Cambridge:
University Press, 1981) at pp 5-6.
2. Williams op.cit. at p.xvii.
3. Ibid. at pp.25.
4. Ibid.
5. Ibid. at pp.25-26.
6. Ibid. at pp.22-23.
7. Ibid. at p.7.
8. Ibid. at pp.39-40.
9. Ibid. at pp.29-39.
10. For general preventive policing purposes he had the
watch, the company of the lieutenant criminel de la
robe courte, certain companies of the marechausee, the
archers of the hopital general, the gardes francaises
and the gardes suisses and, most important of all, the
Parisian Guard. For general intelligence gathering and
criminal investigation the lieutenant could calIon
the services of the inspectors with their network of
sub-inspectors and spies; and, indeed, the lieutenant
also employed private individuals as informers
reporting directly to him. In matters such 8S street
lighting, fire fighting, garbage collection, child
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care and the state run pawn brokerage he employed the
services of suitable individuals. See Williams op.cit.
at pp.67-l19.
11. Williams op.cit. at pp.87-88.
12. Bayley D Police Function, Structure and Control in
Western Europe and North America: Comparative and
Historical Studies in N Morris and M Tonry Crime and
Justice: An Annual Review of Research vol.1 (London:
University of Chicago Press, 1979) at p.360.
13. Ibid.
14. Ibid.
15. Webb Sand B English Local Government from the
Revolution to the Municipal Corporations Act: The
Parish and the County (London: Longmans. Green, 1906).
at pp.294-364; 534; 550-1.
16. E Moir The Justice of the Peace (Harmondsworth:
Penguin, 1969).
17 • For the broader meaning see: Smith A Lectures on
Justice, Police, Revenue and Arms •••• ed. by Carman E
(Oxford: Clarendon Press, 1896); Blackstone's
Commentaries 3rd ed., Bk.4 at pp. 162-175. For the
narrower meaning see: Fielding J An Account of the
Origins and Effects of the Police Set on Foot by His
Grace the Duke of Newcastle in the Year 1753 upon a
Plan Presented to His Grace by the Late Henry Fielding
Esq. (London: A Millar, 1758).
18. See, for example, Colquhoun P A Treatise on the Police
of the Metropolis 5th ed. (London: H. Foy, 1797);
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Hanway J The Citizen's Monitor: Shewing the Necessity
of a Salutary Police (London: Dodsley, 1780); Blizzard
W Desultory Reflections on Police (1785).
19. Palmer S.H. Police and Protest in England and Ireland
1780-1850 (Cambridge: Cambridge University Press,
1988) at pp.191-2; DAscoli The Queen's Peace 1829-
1879 (London: Hamish Hamilton, 1979) at pp 27-52;
J.J. Tobias Crime and Police in England 1700-1900
(London: St Martin's Press, 1979).
20. Palmer op.cit. at pp.56-69 and 163-192; Critchley T.A.
A History of Police in England and Wales 900-1966
(London: Constable, 1967) at pp.18-29; Ascoli D
op.cit. at pp.27-52; Tobias J.J. op.cit.
21. An attempt to introduce an official organised police
force was made as early as 1785 when a Bill making
provision for establishment of such a police force was
introduced into Parliament. The Bill foundered in the
face of intense opposition. The struggle for a new
police was carried on in the intervening years by
individuals such as Colquhoun, Fielding and Bentham.
It was not until 1829, however, that the political
will was found. See Palmer op.cit. at pp.277-315;
Critchley op.cit. at pp.29-57; Ascoli op.cit. at
pp.52-77.
22. The first example of an official organised police
force in the British Isles was the Dublin metropolitan
force which was established in 1786. It replicated the
London model which had been rejected by the
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Westminster Parliament in 1785. See Palmer op.cit at
pp.92-116.
23. Palmer op.cit at pp.69-73, 89-92, 303-315, 438-454;
Critchley op.cit. at pp.35-38; Ascoli op.cit. at
pp.93-114; L Radzinowicz A History of English Criminal
Law vol.3 (London: Stevens, 1956) at pp.108-121, 315-
373.
24. The Police Act 1964, which is the current statutory
basis for police forces in England and Wales outside
London still refers to a police force as a body of
constables under the direction and control of a chief
constable; see ss.4-7. Halsbury's Laws of England
states that ..... in essence a police force is neither
more nor less than a number of individual constables,
whose status derives from the common law, organised
together in the interests of efficiency." (vol.30,
1959) at p.43.
25. Reith C The Police Idea: It's History and Evolution in
the Eighteenth Century and After (London: Oxford
University Press, 1938).
26. There was local opposition to the style of the new
police. Grattan, for example, objected strongly to the
extent to which control over the police would swing
from parishes etc to Dublin Castle. He even went so
far as to propose an alternative arrangement based on
an organised force under the control of the parishes
and the Lord Mayor. This local Irish opposition,
however, was always a minority when pitted against the
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English dominated majority in the Irish Parliament.
See Palmer op.cit. at p.131.
27. Palmer op.cit. at pp.121-122.
28. Ibid. at pp.92-116.
29. Ibid. at pp 97-103 and 148-159.
30. Palmer op.cit. at pp 292-312; 384-402; 409-450; 510-
517; Critchley op.cit. at pp 51-139. See also C Reith
The Police Idea op.cit.
31. Palmer op.cit. at pp 92-190; 198-269; 323-375; 403-
408; 472-509; T Bowden Beyond the Limits of the Law
(Harmondsworth: Penguin, 1978) at pp 169-173; T Salmon
The Civil Power and Aiding the Civil Power: The Case
of Ireland in J Roach and J Thomaneck Police and
Public Order in Europe (London: Croom Helm, 1985).
32. Brady C Guardians of the Peace (Gill and Macmillan,
1974) at pp 106-122.
33. R Klein and P Day Accountabilities in Five Public
Services (London: Tavistock, 1987) at p 5.
34. See for, example, L Lustgarten The Governance of
Police (London: Sweet and Maxwell, 1986); S Spencer
Called to Account: The Case for Police Accountability
in England and Wales (HCCL, 1985); T Jefferson and R
Grimshaw Controlling the Constable: Police
Accountability in England and Wales (Cobden Trust,
1984); S Bundred Accountability and the Metropolitan
Police in D Cowell et 81 Policing the Riots (London:
Junction Books, 1984); GLC Police Committee A New
Police Authority for London: A Consultative Paper on
810
Democratic Control of the Police (GLC, 1983).
35. See, for example, Lustgarten op.cit.; R Klein and P
Day op.cit.
36. R Reiner Where the Buck Stops: Chief Constables Views
on Police Accountability in R Morgan and D Smith
Coming to Terms with Policing (London: Routledge,
1989); I Oliver Police, Government and Accountability
(London: Macmillan, 1987); R Mark Policing a Perplexed
Society (London: Allen and Unwin, 1977); Home Office
Memorandum on the Police to the Royal Commission on
Criminal Procedure (London: HMSO, 1981); Report of the
Royal Commission on the Police (London: HMSO, 1962);
Report of the Royal Commission on Criminal Procedure
(London: HMSO, 1981).
37. See, for example, M Banton The Policeman in the
Community (New York: Basic Books, 1964); Bayley D
Police and Society (London: Sage, 1977); E Bittner The
Function of Police in Modern Society (First Aronson
Ed., 1973); Bordua D The Police: Six Sociological
Essays (New York: John Wiley, 1967); J Brewer and K
Magee Inside the RUC (Oxford: Clarendon Press, 1991);
M Brogden et al Introducing Policework (London: Unwin
and Hyman, 1988); M Cain Society and the Policeman'.
Role (London: Routledge, 1973); H Hahn Police in Urban
Society (Beverly Hills, 1971); S Holdaway Inside the
British Police (Oxford: Blackwell Press, 1983); C
Klockars The Idea of Police (London: Sage, 1985); P
Manning Police Work (London: M.I.T. Press, 1979); R
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Mark In the Office of Constable (London: Fontana,
1979); D Pope and N Weiner Modern Policing (London:
Croom Helm, 1981).
38. H Goldstein Police Discretion not to Enforce the
Criminal Process Yale Law Journal vol.69 at p 543; H
Goldstein Police Discretion: The Ideal Versus the Real
Public Administration Review 23 (1963) 543; H
Goldstein Policing a Free Society (Massachusetts:
Ballinger, 1977).
39. D Pope and N Weiner op.cit.; S Manwaring-White The
Policing Revolution (Sussex: Harvester, 1983).
40. L Leigh Police Powers in England and Wales 2nd ed.
(London: Butterworths, 1985); Garda Siochana Guide 5th
ed. (Incorporated Law Society of Ireland, 1981).
41. E Bittner op.cit.
42. A Silver The Demand for Order in Civil Society: A
Review of Some Theories in the History of Urban Crime,
Police and Riot in D Bordua The Police: Six
Sociological Essays op.cit.; J Brewer and J Styles An
Ungovernable People: The English and their Law in the
Seventeenth and Eighteenth Centuries (London:
Hutchinson, 1980).
43. P Birkinshaw Grievances, Remedies and the State
(London: Sweet and Maxwell, 1985); N Lewis et ale
Complaints Procedures in Local Government vol.!
(Sheffield: Centre for Criminological and Socio-Legal
Studies University of Sheffield, 1989).
44. R Baldwin and C McCrudden Regulation and Public Law
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(London: Weidenfeld and Nicholson, 1987); D Swann The
Retreat of the State (London: Harvester Wheatsheaf,
1988); W Maunder Government Intervention in the
Developed Economy (London: Croom Helm, 1979); I Kenny
Government and Enterprise in Ireland (Dublin: Gill and
Macmillan, 1984).
45. For example: Revenue Commissioners, Director of
Consumer Affairs and Fair Trade, Environmental Health
Officers, Fisheries Officers and the Censor.
46. Police Forces in some totalitarian States have become
notorious as instruments of State repression. However,
the capacity of the police to function as a source of
oppression on individuals and minorities is by no
means confined to such special cases. P Chevigny in
his book Police Power: Police Abuses in New York City
(New York: Vintage Books, 1969) offers an insight into
the threat which the police can pose to civil
liberties even in democratic societies. See also J
Brown Policing by Multi-Racial Consent: The Handsworth
Experience (London: Bedford Square Press, 1982); M
Punch Conduct Unbecoming (London: Tavistock, 1985).
Ch.2 THE GARDA SIOCHANA AS A POLICE FORCE
1. C Brady Guardins of the Peace (Dublin: Gill and
Macmillan, 1974) at pp 11-30; T Bowden Beyond the
Limits of the Law (Harmondsworth: Penguin, 1978) at
ch.7; R Hawkins Dublin Castle and the RIC 1916-1922 in
D Williams The Irish Struggle 1916-1926 (London:
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Routledge Kegan Paul, 1966).
2. Brady op.cit. at ch.3. In fact the disbandment of the
DMP and the RIC had been countenanced as early as 1919
in the drafting of the Government of Ireland Bill; see
J McColgan British Policy and Irish Administration
1920-1922 (London: George Allen and Unwin, 1983) at pp
42-43.
3. Brady op.cit. at chs.3 and 4; J Lee Ireland 1912-1985:
Politics and Society (Cambridge: Cambridge University
Press, 1989) at pp 56-69; J Curran The Birth of the
Irish Free State 1921-1923 (Alabama: Alabama
University Press, 1980) at chs.12-18.
4 • Brady ch. 3 •
5. Michael Staines was the head of the Republican Police
during the struggle against British rule. He became
the first Commissioner of the Garda Siochana.
6. Ibid. at pp 38 and 43-45.
7. Ibid. at pp 45-49.
8. Ibid. at p 77.
9 • S •7 reads:
" Every act matter and thing which was on the 6th
day of December, 1922 required or authorised by
law to be done by or in the presence of or to be
served on an Inspector, Sergeant, Constable or
other member of the Royal Irish Constabulary at
or in connection with or in relation to any Petty
Sessions shall from and after the passing of this
Act be required or authorised to be done by or in
the presence of or to be served on an Inspector,
Sergeant, Constable or other member (as the case
may require) of the Civic Guard at or in
connection with or in relation to a District
Court."
10. Dail Debates vol.4 col.1696 (1923).
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11. Police Forces Amalgamation Act, 1925, s.5(2). Dublin
Police Act, 1836, s.ll.
12. S .10 (1) of 1925 Ope cit. (see now the Garda Siochana
Act, 1972). S.6 of 1836 op.cit.
13. S.8(1) of 1925 op.cit. S.5 of 1836 op.cit. Ss.6,7, and
10(4) of 1925 op.cit. Ss.5,7,8,9 and 10 of 1836
op.cit.
14. S.14(1) of 1925 op.cit. S.6 of 1836 op.cit.
15. Garda Siochana (Temporary Provisions) Act, 1923,
s.2(1).
16. Garda Siochana Act, 1924, s.l(l). In the 1925 Act it
is referred to as a police force; s.5(1) op.cit.
17. The legislation referred to here is the Garda Siochana
(Temporary Provisions) Act, 1923.
18. S.l(l) of 1924 op.cit.; s.2(1) of 1923 op.cit.
19. Ss.l and 2 of 1924 op.cit.; Ss.5 and 8 of 1925 op.cit.
20. See later under peace officer.
21. 2nd. schedule of 1923 op.cit.; 2nd. schedule of 1924
op.cit.; 4th. schedule of 1925 op.cit.
22. S.3 of 1923 op.cit.; 8.2 of 1924 op.cit.; s.8(1) of
1925 op.cit.
23. S Bailey; D Harris; B Jones Civil Liberties: Cases and
Materials (London: Butterworths, 1980) at pp 1-7. In
Ireland the individual also enjoys certain rights and
freedoms which are constitutionally protected; see J
Casey Constitutional Law in Ireland (London: Sweet and
Maxwell, 1987) at chs.12-19.
24. [1984] IR 36.
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25. [1987] IR 587.
26. S.84.
27. S.98. S.110(10)b enables the Minister for
Communications to issue directions in writing to An
Post or An Bord Telecom to do (or refrain from doing)
anything which he may specify from time to time as
necessary in the national interest. Presumably, this
would permit him to authorise the opening of postal
packets and telephone tapping. Casey adds that under
the practice currently obtaining (though not mentioned
in the 1983 Act) a warrant from the Minister for
Justice would precede any direction from the Minister
for Communications. See Casey op.cit. at pp 309-314.
28. M Hale Summary of the Pleas of the Crown 1678 (London:
Professional Books, 1972) at p 91; G Williams Arrest
for Breach of the Peace at Conunon Law Criminal Law
Review [19541 578.
29. Wedick v Osmond [1935] IR 820; The State (Cronin) v
Circuit Court Judge of the Western Circuit [1937] IR
34. Murphy v Cryan [1952] IR 225; The State (Ennis) v
Farrell [1966] IR 107; The People v Roddy [1977] IR
177.
30. Report of the Royal Conunission on Police Powers
(London: HMSO Cmnd.3297, 1929) at para.15i Report of
the Royal Commission on the Police (London: HMSO
Cmnd.1728, 1962) at paras.30-31.
31. [1977] IR 177.
32. Unreported, Supreme Court 31.8.80.
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33. Op.cit.
34. [1988] ILRM 724.
35. Ibid. at 735-736.
36. Ibid. at 736.
37. The difference was already apparent in the citizen's
power of arrest. When the citizen exercises the power
he must hand over the arrested suspect to the police;
2 Hawk. c.12, s.19; 1 Hale 589.
38. Garda Siochana Guide 5th ed. (Dublin: Incorporated Law
Society of Ireland, 1981) at pp 25-27; E Ryan and P
Magee The Irish Criminal Process (Dublin: Mercier
Press, 1983) at p 97.
39. Garda Siochana Guide op.cit at pp 27-28; Ryan and
Magee op.cit. at pp 100-101.
40. Leigh v Cole 6 Cox CC 329; B v Lockley 4 F And F 155.
41. (1862) VR 30.
42. O'Higgins C.J. in People CDPP) v Walsh [1980] IR 294
at 306.
43. Dunne v Clinton [1930] IR 336; People CDPP) v
O'Loughlin [1979] IR 85; People CDPP) v Walsh op.cit.
Frewen, Judgements of the Court of Criminal Appeal
1924-78: 564-567.
44. At common law a citizen may enter a dwelling house in
order to terminate an affray (B v Walker (1854) Dears
358) or to prevent an occupier from causing harm to
someone else on the premises (Hancock v Baker 2 Bos
and P 260).
45. Davis v Lisle [1936] 2 KB 434; Morris v Beardmore
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[1981] AC 446; Fox v Chief Constable of Gwent (1884)
Crim LR 567.
46. R v Walker op.cit.; Timothy v Simpson (1835) 1 Cr M
and R 757; Robson v Hallett [1967] 2 OB 939; R v
Marsden (1925) 88 JP Jo 369; 1Hawk. Ch.14.
47. Thomas v Sawkins [1935] 2 KB 249.
48. Seymanne's case (1604) 5 Co Rep 916; Launock v Brown
2 B and AId 593; Thomas, Execution of Warrants at
pp.600-604.
49. L Leigh Police Powers in England and Wales 2nd ed.
(London: Butterworths, 1985) at pp. 50-53.
50. Dillon v O'Brien and Davis 20 LR Ir 300.
51. Jeffrey v Black [1978] OB 490.
52. Now found in the Larceny Act, 1916, s.42(1).
53. [1968] 2 OB 299.
54. [1970] 1 OB 693.
55. [1968] 2 OB 299.
56. [1968] IR 305.
57. [1968] IR 305.
58. There is a problem in defining criminal activity. The
expression "inherently criminal activity" is being
used broadly to refer to those offences which the
common law treats as criminal as opposed to those acts
or omissions which statute has defined and subjected
to minor fines or penalties as part of the ongoing
process of economic, social etc. regulation.
59. Prevention of Offences Act, 1857.
60. Larceny Act, 1916 8.41.
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61. The garda enjoys many pre 1922 statutory powers by
virtue of the Garda Siochana Act, 1924, s.15.
62. Air Navigation and Transport Act, 1973, s.11(5).
63. Ryan and Magee op.cit. at appendix G.
64. Although s.30 of the Offences Against the State Act,
1930 is broad, it is confined to specified offences.
65. Criminal Justice Act, 1984, s.4.
66. Criminal Justice Act, 1984 s.6.
67. Ibid. s. 15.
68 • Ibid. s. 16 •
69. Ibid. ss.18 and 19.
70. See the list given in Ryan and Magee op.cit. at p.148
fn.19.
71. Ibid. at pp 147-153.
72. Ibid. at p 153.
73. Garda Siochana Code 3rd ed.(Dublin: Garda Siochana,
1984) at paras 3.10; 51.17.2.
74. Ibid. 38.10.3
75. Ibid. 44.19.1; 44.2.
76. Ibid. 45.4.8.
77. Ibid. 44.4.7.
78. Ibid. 51.17.
79. Ibid. 38.15.
80. Ibid. 51.15-17.
81. It is worth pointing out that the Garda responsibility
for prisoners extends to imprisonment on remand or
pursuant to a sentence. The Commissioner's
instructions require gardai to supply the prison
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governor with specific information on each individual
prisoner.
82. Garda Siochana Code op.cit. at paras 46 and 47.
83. Glanville-Williams, "Arrest for breach of the peace"
op.cit.
84. B v Howell [1982] OB 416.
85. Leigh op.cit. at pp 184-190.
86. A citizen can arrest for breach of the peace at common
law; Timothy v Simpson op.cit.
87. 2 Hawk. c.13, s.8; Timothy v Simpson op.cit.; Cook v
Nethercote (1835) 6 C and P 741; Price v Seeley 10 Cl
and F 18.
88. Leigh v Cole op.cit.
89. B v Light (1857) Dears and B 332; B v Walker op.cit.
90. Price v Seeley op.cit.; Baynes v Brewster (1841) 2 OB
375; B v Birnie (1832) 5 C and P 206.
91. B v Dytham [1979] OB 722.
92. [1936] 1 KB 218. The Irish cases of O'Kelly v Harvey
(1883) 14 LR Ir 105 and Humphries v O'Connor (1864) 17
ICLR 1 were cited 8S authorities.
93. [1985] IRLR 76.
94. B v Walker op.cit.; Timothy v Simpson op.cit.; Robson
v Hallett op.cit.; B v Marsden (1925) 88 JP JO 369;
1 Hawk. ch.14.
95. Thomas v Sawkins [1935] 2 KB 249.
96. (1864) 17 ICLR 1.
97. See also: O'Kelly v Harvey op.cit.; Coyne v Tweedy
[1898] 2 IR 167.
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98. Report of the Select Committee on the Featherstone
Riot 1893, Parliamentary Papers 1893-4, cited by J.
Kelly, The Irish Constitution 2nd ed. (Dublin: Jurist
Publishing Company, 1984) at p.591.
99. 1938] IR 382.
100. The current statutory framework in Britain is provided
by the Public Order Act 1986.
101. Garda Siochana Code op.cit. para.3.10.
102. Ibid. para.73.21.
103. Ibid. para.73.7.
104. Ibid. para.73.24.
105. Ibid. para.73.6.
106. Ibid. para.73.14.
107. Originally intended to cope with subversive activity
it has now been extended judicially to cover any
offence within its scope irrespective of the
circumstances in which it was committed; see Walsh J.
in People (DPP) v Ouilligan (1987) ILRM 606 at pp 625-
628.
108. Offences Against the State Act, 1939 s.52.
109. See, for example, People v O'Leary Court of Criminal
Appeal 29 July 1988.
110. Garda Siochana Code op.cit. para.51.31.3.
111. Licensing (Ireland) Act, 1836, 8.12.
112. Indecent Advertisements Act, 1889, s.6.
113. Street Betting Act, 1906, 8.1(2).
114. Gaming and Lotteries Act, 1956, s.40.
115. Misuse of Drugs Act, 1977, 8.25.
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116. Ibid. 8.26.
117. Betting Act, 1931, 8.25(3).
118. S.24(2).
119. S.12.
120. Intoxicating Liquor Act, 1927, 8.22(2).
121. Betting Act, 1931, 8.25(3).
122. Some officer8 are 8pecifica1ly designated as qualified
weights and measures inspectors; see Garda Siochana
Code op.cit. at ch.78.
123. Road Traffic Act, 1961 8.40(4).
124. Ibid. 8.49(4).
125. Ibid. 8.50(1).
126. Ibid. 8.50(6).
127. Ibid. 8.53(6).
128. Ibid. 8.55(4).
129. Ibid. 8.107(2).
130. Road Traffic Act, 1978, 8.15(3).
131. Ibid. 8.16(4).
132. Ibid. 8.17(3).
133. Road Traffic Act, 1961, 8.107(1).
134. Ibid. 8.109(1).
135. Ibid. 8.20.
136. Ibid. s.40.
137. Ibid. 8.90. as amended.
138. Garda Siochana Code op.cit. at ch.37.
139. R McDowell The Irish Administration 1801-1914
(Connecticut: Greenwood Press, 1964) at p 144.
140. In the carrying out of hi8 functions in the annual
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endorsement of certificates for the registration of
fishing boats.
141. With respect to wrecks and goods washed ashore.
142. In the completion of reference forms for would be
adopters.
143. Garda Siochana Code op.cit. at para 50.8.
144. R v Dytham [1979] QB 722.
Ch.3: THE LEGAL, ADMINISTRATIVE AND POLITICAL
STRUCTURES OF THE FORCE
1. Police Forces Amalagation Act, 1925, s.5.
2. Ibid. s.5(2).
3. Garda Siochana Act, 1924, s.l.
4. Dublin Police Act, 1836, s.l.
5. Dublin Police Act, 1786 (26 Geo.3, c.24 [IR]) ss.3-7.
6. Australian Federal Police Act, 1979, ss.6 and 13.
7. See, for example, J Roach and J Thomaneck Police and
Public Order in Europe (London: Croom Helm, 1985); P
Stead The Police of France (London: Macmillan, 1983);
G Colombo The Spanish Police--Some Elements of Police
Organisation in Spain (Bramshill: Police Staff
College, 1986); Police Staff College, Bramshill
Comparative Study between the British and Dutch Police
Systems (Bramshill: Police Staff College, 1984).
8. Police Forces Amalgamation Act, 1925, s.5(1).
9. Ibid. 8.10(1) and 3rd schedule.
10. Ibid. s. 14.
11. Ibid. s.8(1).
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12. Ibid. s.10(1) and 3rd schedule provides for ranks from
Commissioner down to garda.
13. Garda Siochana Act, 1972, s.l gives the government the
power to determine the ranks and the complement of
each.
14. The rank structure in place today has not changed
since 1925. What has changed, however, is the
statutory distinction between officers and men. The
1925 Act divided the ranks up into officers and men.
The former consisted of ranks from Commissioner down
to Superintendent (incl.), while the latter covered
inspector to garda (incl.).
15. Garda Ranks Order, 1972.
16. Police Forces Amalgamation Act, 1925, s.8(1).
17. Ibid. s.9(1).
18. Ibid. s.8(2).
19. Ibid. s.9(2).
20. Garda Siochana Act, 1924, s.6(1).
21. Police Forces Amalgamation Act, 1925, ss.6(2); 7(2);
and 10(4).
22. Garvey v Ireland [1981] IR 75.
23. Police Forces Amalgamation Act, 1925, s.10(5).
24. Garda Siochana (Designations, Appointments and
Discipline) Regulations, 1924.
25. Garda Siochana Appointments Regulations, 1937.
26. Garda Siochana Appointments Regulations, 1945.
27. Garda Siochana (Admissions and Appointments
Regulations), 1988.
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28. Ibid. reg.5(1)c. There is a limited concession for
applicants who have given satisfactory service in the
permanent defence forces or the reserves; reg.5(4)-
(7) •
Ibid. reg.5(1)a.
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no power to appoint, promote or discipline members of
their forces; and this contributed to their weakness
vis-a-vis their chief constables. Furthermore, they
met only once every three months.
140. Brogden op.cit. at pp.66-71.
141. Critchley op.cit. at pp.176-195; Royal Commission on
the Police op.cit. at para.40.
142. The growing independence of chief constables from
their police authorities was neither uniform nor
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sudden. Writing in 1951 J.M. Hart comments" at one
extreme one will find the chief constable who runs his
police authority; at the other extreme a chief
constable who is hamstrung by them. " (op. cit • at
p. 95. )
143. London Metropolitan Police Act, 1829 ss.23-33; County
and Borough Police Act, 1856 s.20.
144. County and Borough Police Act, 1856 s.16.
145. The Police (Expenses) Act, 1874.
146. T Critchley op.cit. at pp.192-3. See now, Police Grant
Order, 1951.
147. County and Borough Police Act, 1856 s.15.
148. Ibid.
149 • Ibid. s .16.
150. J.J. Tobias Crime and Police in England 1700-1900 (New
York: St. Martins Press, 1979) at p.101.
151. Lustgarten op.cit. at p.45.
152. Police Act, 1919 s.4.
153. The significance of the pay factor in the police
service is emphasised by the fact that no less than
three official Inquiries into the police in this
century have been concerned wholly or partly with pay;
Desborough, Oaksey and Willink.
154. Royal Commission on the Police op.cit. at para.113.
155. Ibid.
156. Lustgarten suggests that the increasing centralisation
of police- in Britain went hand in hand with the
development of the notion that the chief constables
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were independent from political control; op.cit. at
pp.43-48.
157. [1930] 2 KB 364.
158. In the case of the county forces his position in this
regard is given explicit statutory recognition by s.6
of the County Police Act, 1839.
159. Royal Commission on the Police op.cit. at para.102.
160. Marshall op.cit. at p.66.
161. Report of the Committee on Police Conditions of
Service op.cit. at para. 185.
162. Contrast his response to the Nottingham watch
committee in the Popkess affair (recounted in
Lustgarten at pp.49-50) with that to the Liverpool
watch committee in the Nott-Bower case.
163. Marshall op.cit. at pp.55-56.
164. Ibid.
165. Royal Commission on the Police op.cit. at paras.88-91.
166. Police Act 1964 s.5(1).
167. Ibid. s.4(1). More specifically they were given the
power, subject to the approval of the Home Secretary,
to provide buildings and equipment for their forces,
appoint their chief constables and require them to
resign in the interests of efficiency and to determine
the numbers in each rank. In addition, they were given
the power to call for reports from their chief
constables and were under an obligation to keep
themselves informed as to the manner in which
eomplaints from members of the public against members
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of their forces were dealt with.
168. [1968] 2 OS 118.
169. Ibid. 769.
170. Ibid. 771.
171. In reference to the first paragraph quoted Lustgarten
comments " seldom have so many errors of law and logic
been compressed into one paragraph. " he proceeds to
highlight these "errors" at pp.64-65 op.cit.
Ch.5: THE LEGAL AND CONSTITUTIONAL STATUS OF THE GARDA
SIOCHANA
1. There used to be a statutory distinction between
"officers" and "men". The Police Forces Amalgamation
Act, 1925 adopts this distinction throughout. The
ranks from Commissioner down to, and including,
Superintendent are composed of officers, while the
ranks of inspector down to garda are composed of men.
The dictinction was abolished by s. 2 of the Garda
Siochana Act, 1972 which repealed s.5(2) of the 1925
Act.
2. See the 1st Schedule of the 1925 Act which gives a
table of corresponding ranks for the DMP, the Garda
Siochana and the Amalgamated force. The position of
constable in the DMP is given as the equivalent of
garda in the Garda Siochana and the Amalgamated force.
3. Police Forces Amalgamation Act, 1925 ss.6(2), 7(2) and
10(4).
4. Ibid. a.l0(5).
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5. [1964] IR 642.
6. It overruled an earlier decision of the High Court in
Attorney-General and Minister for Justice v Dublin
United Tramways [1939] IR 590 which held that a garda
was a servant of the State for the purposes of the
action per quod servitium amisit.
7. [1955] AC 457.
8. In Carolan v Minister for Defence [1927] IR 62 the
High Court, in the context of vicarious liability,
ruled that a soldier was a servant of the State. The
decision was followed in the Dublin United Tramways
case which further held that no distinction could be
drawn between the status of a garda and a soldier in
this context.
9. Op.cit. at p 481.
10. In Britain it has been firmly established at common
law that a constable enjoys the status of an
officeholder as opposed to that of a mere employee;
see ch.4.
11. See, for example, Prohibition of Incitement to Hatred
Act, 1989 s.10 (to arrest for offences created by the
Act); Animals Act, 1985 s.4 (to impound any animal
found wandering on a public road etc); Casual Trading
Act, 1980 s.ll (to enter premises where he has
reasonable grounds to believe that casual trading is
being carried on); Criminal Law Act, 1976 s.8
(search); Prohibition of Forcible Entry and Occupation
Act, 1971 8.9 (to arrest for offences under the Act);
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Extradition Act, 1965 s.45 (to execute an extradition
warrant); Dogs (Protection of Livestock) Act, 1960 s.3
(to seize dogs worrying livestock); Gaming and
Lotteries Act, 1956 s.37 (to seize prohibited gaming
instruments); Criminal Justice Act, 1951 s.13 (to
arrest anyone whom he reasonably suspects of being in
possession of stolen goods); Mental Treatment Act,
1945 s .165 (to take a person of unsound mind into
custody); Offences Against the State (Amendment) Act,
1940 s.4 (to arrest any person in respect of whom a
warrant has been issued under the Act by the
Minister); Criminal Law Amendment Act, 1935 8.19 (to
enter and search a brothel under warrant); Game
Preservation Act, 1930 s.25 (to enter and inspect game
dealers licence); Firearms Act, 1925 s.21 (to enter
and inspect any premises where firearms are stored).
12. S Palmer Police and Protest in England and Ireland
from 1780-1850 (Cambridge; Cambridge University Press,
1988) at pp.75-76, 80-81. It is also worth noting that
the existence of these independently appointed
constables was not terminated even by the
establishment of the RIC; see s.45 of the Constabulary
(Ireland) Act, 1836.
13. It also extends s.19(1) of the 1924 Act to the
Amalgamated force and to any reference to the Civic
Guard or the Garda Siochana or officer or member
thereof in any Act of the Oireachtas (Apart from the
1924 Act or Orders made thereunder) in force at the
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commencement of the 1925 Act or Order made thereunder.
14. English equivalents can be found at: 10 Geo.14
c.44,s.4; 5 and 6 William IV c.76,s.76; 2 and 3 Viet.
c.93,s.8; 19 and 20 Viet. c.69,s.6. Other Irish
equivalents are: 26 Geo.3 c.24,s.7; 39 Geo.3 c.56,s.4;
3 Geo.IV c.l03,s.5; 6 and 7 William IV c.29,s.4.
15. Such provisions are also common features of police
forces in other common law jurisdictions today. See,
for example: Ontario Police Act (RSO 1980 c.381) s.47;
Quebec Police Act (RSQ 1977) s.2; Philadelphia Home
Rule Charter s.5.5-201 Australian Federal Police Act,
1979 s.9; Royal Canadian Mounted Police Act ch.R-9
s.17(3).
16. The wording in 8.22 of the 1925 Act is slightly
different. It refers to provisions contained in any
statute etc "in force at the commencement of this
Act". Although it is by no means absolutely certain
that this automatically excluded provisions repealed
by the 1925 Act itself there is a very strong
implication that it does. To hold otherwise would lead
to a very messy conflict with the 1924 Act. Before
such an interpretation could be adopted very clear
words would have to be used.
17. A perusal of the Garda Siochana Guide 5th ed. (Dublin:
Incorporated Law Society of Ireland, 1981) reveals
that the vast bulk of specific powers derive from
statute. However, some important general powers still
inhere in the garda by virtue of his status as a
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citizen.
18. Garda Siochana Guide op.cit. at pp.25-27.
19. S.19 of the 1924 Act and ss.21 and 22 of the 1925 Act.
20. S.l of the 1924 Act and s.5(1) of the 1925 Act.
21. Palmer op.cit. at pp.69-71.
22. S.ll(l) of, and the 4th Schedule to, the 1925 Act.
23. [1985] ILRM 349.
24. In People CDPP) v Roddy [1977] IR 177 it emerged that
the DPP had authorised members of the Garda Siochana
to take prosecutions in his name without prior
reference to him. It was held in that case that prior
authority was not necessary. In the Ruane case,
however, it was explained that where the garda was
acting on prior express authorisation he would be
acting on behalf of the DPP and not as a common
informer.
25. Op.cit. at p.353.
26. Police Act, 1964 s.5(1).
27. Home Office Memorandum to the Royal Conunission on
Criminal Procedure (London: HMSO, 1980) at para 8.
28. Police Forces Amalgamation Act, 1925 s.8(1).
29. Such an Order must be laid before both Houses and
subject to annulment within 40 days but without
prejudice to the validity of anything done thereunder.
30. It also makes provision for the continuance in force,
subject to any variation by an Order made under this
section, the Garda Siochana Pay Order 1924, the Dublin
Metropolitan Police Pay Order 1924 (suitably
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modified), the Dublin Metropolitan Police Allowance
Order 1920 (suitably modified) and the Garda Siochana
Allowances Order 1924.
31. Such an Order must be laid before each House and must
be approved before it comes into operation.
32. It also makes provision for the continuance in force,
subject to any variation by an order under this
section, any statute, order or regulationauthorising
the grant or payment of pensions, allowances or
gratuities to members of the DMP, or regulating or
prescribing the amount or conditions of such payments.
Note that anything previously required or authorised
to be done by the Commissioner under any such statute,
order or regulation is now done by the Minister. It
also provides for the continuance in force, subject to
any variation by an order under this section, of
orders made by the Minister for Justice under s.8 of
the 1924 Act (These concern the grant and payment of
pensions, allowances and gratuities, the conditions
that attach thereto and penalties for fraudulent
applications).
33. At that time he was Minister for Local Government and
Public Health.
34. It also makes provision for the continuance of all
orders and regulations made under all enactments
relating to the Dublin police rate which were in force
at the commencement of the 1925 Act, subject to such
modifications as the Minister for the Environment may
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make by order for the purpose of giving effect to
s.16.
35. Police Forces Amalgamation Act, 1925 s.14(5).
36. Garda Siochana Act, 1924 s.6 as continued by 8.19 of
the 1925 Act.
37. P Stenning Legal Status of the Police (Ottawa:
Minister of Supply and Services, 1982) at p.80.
38. Further evidence of thi8 is apparent in municipal
policing; see Stenning op.cit. at pp.81-94.
39. S.250 Administrative Code, s.710 Pennsylvania State
Police.
40. Para 46121, ch.8 Police Force and Firemen 53 para 738.
41. Ibid.
42. Ibid.
43. Constabulary (Ireland) Act, 1836 8.5.
44 • Ibid. s. 6 •
45. Ibid. 8.27.
46. Palmer op.cit. at pp.356 and 360.
47. Police (Ireland) Act, 1822 8.1.
48. Ibid. 8. 12.
49. Ibid. 8.1.
50. Ibid.
51. Ibid. s.12.
52 • Ibid. 8. 11.
53. Ibid. II. 14.
54. Ibid. 8.16.
55. Palmer op.cit. at p.244.
56. Ibid. at pp 262-267.
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57. According to Palmer this conflict resulted in legal
opinion being sought on the lawful use of the force.
1. Legal opinion of J Townsend, 14th June, in reply to
letter from Col. J Bagot to Gregory, 13th June 1823;
Chief Secretary's Office Registered Papers ISPO DC. 2.
Opinions of Attorney-General and Solicitor-General 3rd
October 1824; CSORP 8870 ISPO DC.
58. Palmer op.cit. at p.325.
59. Constabulary (Ireland) Act, 1836 ss.ll and 12.
60. Ibid. s.51.
61. Palmer says that the first Inspector-General found
that he had so little independence in the control of
his force that he resigned; op.cit. at pp.363-365.
62. Palmer op.cit. at p.365
63. Palmer op.cit. at pp.366-367.
64. Dublin Police Act, 1786 8.3.
65. Ibid. s. 4 •
66 • Ibid. s .16.
67 • Ibid. s. 7 •
68 • Ibid. 8. 4 •
69. Palmer op.cit. at pp.101-104.
70. Ibid. at pp 119-136.
71. Dublin Police Act, 1795 8s.3-5.
72. Ibid. 8.14.
73. Ibid. ss.16 and 32.
74. K Boyle Police in Ireland Before the Union Irish
Jurist 8 (1973) 323 at 340.
75. Palmer saY8 that the Magistrate was appointed by the
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Lord Lieutenant (op.cit. at p.149), but the Act is
silent on exactly where the power of appointment
actually lies.
76. Police (Ireland) Act, 1799 s.3. Palmer ascribes this
power of appointment to the magistrate; op.cit at
p.149.
77. Ibid.
78. Ibid.
79 • Ibid. s. 5 •
80. Police (Ireland) Act, 1808.
81. Ibid. s. 2 •
82. Ibid. ss.3 and 10.
83. Ibid. ss.4 and 11.
84. Ibid. s.5. In 1824 the justices were reduced to 8 and
4 respectively; 5 Geo.IV c.102,s.3.
85. Police (Ireland) Act, 1808 s.8.
86. Ibid. ss.19-23.
87. Ibid. s.19.
88. Police (Ireland) Act, 1836 s.l.
89. Ibid.
90. They were known as the Commissioners of the DMP from
1841 onwards.
91. Police (Ireland) Act, 1836 s.4.
92. [1968] 2 QB 118.
93. V Delany The Administration of Justice in Ireland
(Dublin: Institute of Public Administration, 1975) at
pp.8 and 11-12.
94. The LMP Commissioner is a justice of the peace; London
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Metropolitan Police Act, 1829 s.l.
95. (1972) 7 CCC (2d) 393.
96. (1980) 17 CR (3d) 193 (Quebec Court of Appeal).
Ch.6 GOVERNMENT CONTROL OF GARDA OPERATIONS
1. Seanad Debates 1985: 107, 1152.
2. Dail Debates 378: 1752-62.
3. Ibid. 369: 2557-8.
4. Ibid. 357: 1432-3.
5. Ibid. 357: 1433.
6. Ibid. 357: 2594-5.
7. Ibid. 361: 2533.
8. Ibid. 361: 3107-8.
9. Ibid. 362: 305-9.
10. Ibid. 362: 337-40.
11. Ibid. 362: 1678.
12. Ibid. 363: 875-886.
13. Ibid. 365: 1269-73.
14. Ibid. 369: 1236-7.
15. Ibid. 357: 116-234.
16. Ibid. 359: 591 et. seq. ; 368; 373: 1788 et. seq.
17. Ibid. 362: 2578 et seq. ; 366: 739 et. seq. ; 368: 1827
et. seq.
18. Ibid. 369: 593-4.
19. Ibid. 369: 2771-2.
20. Ibid. 374: 2048.
21. Ibid. 373: 2985.
22. Ibid. 356: 2006.
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23. Ibid. 358: 2537-47, see also 357: 2595-6.
24. Ibid. 355: 1577.
25. Ibid. 359: 104-106.
26. Ibid. 357: 1432-3.
27. Ibid. 355: 965.
28. Ibid. 365: 1269-73.
29. Ibid. 357: 2594-5.
30. An unusual example was reported recently in the Irish
Times (31.8.91) to the effect that the Minister for
Justice had called a meeting in his office with a
Chief Superintendent from the Dun Laoghaire district.
During the meeting the Minister let it be known to the
Chief Superintendent that he was not happy with the
crime situation in Dun Laoghaire, and that he wished
to see a distinct improvement. The Chief
Superintendent's Association subsequently lodged a
complaint with the Minister to the effect that the
Minister's concern should have been communicated
directly at Commissioner level only; as was the normal
practice.
31. Ibid. 362: 2589.
32. Ibid. 393: 2047-56.
33. Ibid. 359: 89-93.
34. Ibid. 378: 1220-62.
35. Ibid.
36. Ibid. 373: 228.
37. Ibid. 376: 1473-80.
38. An OUtline of Irish Financial Procedure (Dublin:
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Government Publications) at paras, 3(c) and 6(c).
39. Ibid. para. 4(b).
40 • Ibid. 4 (c) •
41. Dail Debates 393: 2047-56.
42. See, for example, Dail Debates at: 378: 1760-2; 375:
247.
43. Dail Debates 365: 276-86.
44. Ibid. 368: 1648-52.
45. See the debate on the estimates in vol. 368 and the
debate on Garda overtime in the same volume.
46. See, for example, Dail Debates 368: 1843-44.
47. Government Accounting 11/1989 at 6.1.5.5.
48. Ibid. 6.1.5.8.
49. Ibid. 6.1.5.7.
50. Ibid. 6.1.5.10.
51. Ibid. 6.1.2.
52. Ibid. 6.1.5.19.
53. Ibid. 6.1.5.21-22.
54. S.21(4).
55. While the subsection is not unequivocal on the point,
the legislative intention would appear to be that the
government is actually under a duty to appoint a
Commissioner when the office becomes vacant from time
to time. The power of removal, however, is expressed
in terms which suggest that it may be exercised
peremptorily and unconditionally.
56. C. Brady Guardians of the Peace (Dublin: Gill and
Macmillan, 1974) at pp. 226 and 240.
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57. [1981] IR 77.
58. Ibid. at p. 97.
59. Ibid. at p. 102.
60. Ibid at p. 109.
61. Darley v. The Queen (1846) 12
(Fitzmaurice) v. Neligan (1884)
CL & F 520; R
14 LR IR 149; R
(Riall) v. Bayly [1898] 2 IR 335; R (Jacob) v. Blaney
[1901] 2 IR 93; R (McMurrow) v. Fitzpatrick [1918] 2
IR 103.
62. Examples cited include: ill-health; to improve the
efficiency of the force; because the Commissioner has
lost the confidence of the government; it would be in
the interests of the force for a younger man to be
appointed; in the prevailing circumstances the
Commissioner was unsuitable for office; the incapacity
of the Commissioner.
63. The Evelyn Glenholmes case arose out of the
unsuccessful attempt to secure an extradition order
against a woman of the same name in Dublin District
Court. After complaining that she could not leave the
court by the main door because gardai were blocking
the entrance she was given permission to leave by the
District Justices door. As she and her supporters
made their way through crowded streets gardai
attempted to keep them under surveillance. One
officer, who claimed subsequently that he believed his
life was in danger or at least that he was going to be
disarmed, fired shots over the heads of the people in
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the street.
64. Examples of other State sponsored bodies which are
under a statutory duty to supply information include:
Amalgamated Railway Companies, Railways Act, 1924 s.
69; Prison Visiting Committee, Prison (Visiting
Committees) Act, 1925 s.3(1)(d); Electricity Supply
Board, Electricity (Supply) Act, 1927 s.32(2);
Industrial Credit Co., Industrial Credit Act, 1933
s .11 (3); Pigs Marketing Board, Pigs and Bacon Act,
1935 s. 137(3); Aer Lingus, Air Navigation and
Transport Act, 1936 s.81(5); Racing Board, Racing
Board and Racecourses Act, 1945 s. 19(4); CIE,
Transport Act, 1950 s.16; Fogra Failte, Tourist
Traffic Act, 1952 1st sched. para. 14; An Foras
Tionscal, Undeveloped Areas Act, 1952 1st sched. para.
12; Great Northern Railways Board, Great Northern
Railways Act, 1953 s. 19(3); Bord na gCon, Greyhound
Industry Act, 1958 s. 19(5); An Bord Bainne, Dairy
Produce Marketing Act, 1961 s. 47; Bord na gCapall,
Horse Industry Act, 1970 8. 19 (2); National
Agricultural Advisory Board, Education and Research
Authority Act, 1977 s.21; Director of Consumer Affairs
and Fair Trading, Consumer Information Act, 1978 s.
19(2)(b); Central and Regional Fisheries Boards,
Fisheries Act, 1980 s. 19 (3); An Post, Postal and
Telecommunications Services Act, 1983 s. 33; National
Social Services Board, National Social Services Board
Act, 1984 s. 12(2); Industrial Development Authority,
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Industrial Development Act, 1986 1st sched. para 8;
Independent Radio and Television Commission, Radio and
Television Act, 1988 1st sched. para. 17(3); Official
Censor of Films, Video Recordings Act, 1989 s. 29(2);
Central Bank, Central Bank Act, 1989 s. 20(2).
65. Some examples from 1986 alone can be found in the Dail
Debates at: 363: 501-2, 364: 384-5, 639-40, 2193-4,
365: 598-9, 1255, 1282-3, 366: 2130-1, 2138-40, 2146,
2147-9, 367: 1856-7, 368: 1646-8, 1758, 369: 593-4,
833, 2801, 2810-11; 370: 1208.
66. See, for example, Dail Debates at: 366: 752-765; 368:
1823-36, 2118-27; 357: 183-190. See also, Seanad
Debates at 107: 1119-54.
Ch.7 ACCOUNTABILITY TO THE LAW
1. See, for example, G Hogan and D Morgan Administrative
Law in Ireland 2nd ed. (London: Sweet and Maxwell,
1991); J Casey Constitutional Law in Ireland (London:
Sweet and Maxwell, 1987); J Kelly The Irish
Constitution (Dublin: Jurist Publishing Co., 1984);
S.A. de Smith and M Brazier Constitutional and
Administrative Law (Harmondsworth: Penguin, 1989); H
Wade and A Bradley Constitutional and Administrative
Law 10th ed. (London: Longman, 1985); J Garner and B
Jones Garner's Administrative Law 6th ed. (London:
Butterworths, 1985); D Foulkes Foulkes' Administrative
Law 6th ed. (London: Butterworths, 1986); P Birkinshaw
Grievances, Remedies and the State (London: Sweet and
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Maxwell, 1985).
A V Dicey Introduction to the Study of the Law of the
Constitution 10th ed. (London: Macmillan, 1965).
Ibid. at pp. 187-188.
Ibid. at pp. 188-193.
Ibid. at pp. 193-195.
Ibid. at pp. 195-202.
Ibid. at p. 193.
P Hogg Liability of the Crown (London: Law book
Company of Australia, 1971).
H Street Governmental Liability (Cambridge: Cambridge
University Press, 1953).
[1972] IR 241.
See Wade's introduction to Dicey's Study of the Law of
the Constitution op.cit. at pp. xix-cxcviii.
See, for example, D Fraser The Evolution of the
British Welfare State 2nd ed. (London: Macmillan,
1984); R.M. Titmuss Essays on the Welfare State 2nd
ed. (London: Unwin University Books, 1963).
P Birkinshaw op.cit. ch.1.
See references in fn 1.
See generally: B McMahon and W Binchy Irish Law of
Torts (Abingdon: Professional Books, 1981); W Rogers
Winfield and Jolowicz on Tort (London: Sweet and
Maxwell, 1989); M Brazier Street on Tort (London:
Butterworths, 1988).
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16. McMahon and Binchy op.cit. at pp 463-473.
17 Ibid. at pp 127-148.
18. Ibid. at ch.12.
19. Ibid. at ch.18.
20. Other examples of common law torts include: malicious
prosecution; inducing breach of contract; conspiracy;
detinue; conversion; passing off. See generally,
McMahon and Binchy op.cit.
21. McMahon and Binchy op.cit. at ch.15.
22. Ibid. at pp. 6-9.
23. Courts Act, 1991 s.4.
24 • Ibid. s. 2 •
25. Bunreacht na hEireann Art.34.3.1.
26. D.B Casson Odgers on High Court Pleadings and Practice
23rd ed. (London: Sweet and Maxwell, 1991) at pp. 225-
291; 324-337.
27. B McMahon Judge or Jury? The Jury Trial for Personal
Injury Actions in Ireland (Cork: Cork University
Press, 1985).
28. Courts Act, 1988 s.l.
29. A.I Ogus The Law of Damages (London: Butterworths,
1973) at pp. 17-20.
30. Ibid. at pp. 26-38.
31. Ibid. at pp. 22-23.
32. Casson op.cit. at pp. 431-436.
33. See generally, R Clayton and H Tomlinson Civil Actions
Against the Police (London: Sweet and Maxwell, 1988).
34. Cross, Jones and Card An Introduction to Criminal Law
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for example, 213, 214-5, 230-4, 243-260, 271.
35. Ibid. at pp. 118-122.
36. Woolmington v DPP [1935] ALL ER Rep 1; People v Byrne
[1974] IR 1. See generally, E Ryan and P Magee The
Irish Criminal Process (Dublin: Mercier Press, 1983)
at pp 358-359.
37. Cross, Jones and Card op.cit at pp. 103 and 108.
38. N Walker Sentencing: Theory, Law and Practice (London:
Butterworths, 1985) at ch.7.
39. Minnesota Law Review 39 (1935) 493 at 516.
40. Ibid.
41. See, for example, J .A. Robilliard; J McEwan Police
Powers and the Individual (Oxford: Blackwell Press,
1986) •
42. Byrne v Ireland [1972] IR 241 at p 279.
43. Kane v Governor of Mountjoy [1988] ILRM 724.
44. D Foulkes Foulkes' Administrative Law 6th ed. (London:
Butterworths, 1986) at pp 393-400; A Mullis Tort in
Butterworths ALL ER Annual Review 1990 (London:
Butterworths, 1991) at pp 303-307, 312-316.
45. [1978] AC 728.
46. The decision itself was overruled by the House of
Lords in the exercise of its 1966 Practice Direction
in Murphy v Brentwood District Council [1990] 2 ALL ER
908.
47. Governors of the Peabody Donations Fund v Sir Lindsay
Parkinson [1984] 3 ALL ER 529; Yuen Kun-yeu v
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48. Yuen Kun-Yeu v Attorney- General of Hong Kong op.cit.
49. [1986] ILRM 43 and [1989] ILRM 400.
50. [1990] ILRM 658.
51 Op.cit.
52. Other examples are: Yuen Kun-Yeu v Attorney-General of
Hong Kong op.cit.; Governors of the Peabody Donations
Fund v Sir Lindsay Parkinson op.cit.; Curran v
Northern Ireland Co-Qwnership Housing Association
op.cit.; Clough v Bussan [1990] 1 ALL ER 431; Davis v
Radcliffe [1990] 2 ALL ER 536.
53. See generally, Police Liability for Negligent Failure
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54. South v Maryland 59 US (18 How.) 396 (1856); Coffey v
City of Milwaukee 74 Wis. 2d. 526, 247 NW 2d. 132
(1976).
55. Shuster v City of New York 5 NY 2d. 75, 154 NE 2d.
534, 180 NYS. 2d. 265 (1958); Swanner v us. 309 F.
Supp. 1183 (M.D. Ala. 1970); Gardner v Village of
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Columbia Nu 79-6 (D.C. Dec. 24, 1980); Silverman v
City of Fort Wayne 171 Ind. App. 415, 357 NE 2d. 285
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for New York see, D. Abbot, L. Gold, E. Rogowsky
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Accountability and Control of the Police: Lessons for
Britain (Paper presented at the 15th Cropwood
Conference on future of policing, 1982).
23. It would seem that this argument took a firm grip in
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'52. See also, R. Mark Ope cit. at p.210; and G.F.
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following is a small selection of material arguing the
need for a substantially independent procedure: M.
Jones The Police and the Citizen (London: NCCL, 1969);
Police Monitoring and Research Group Police
Complaints: A Fresh Approach (London: London Strategic
Policy Unit, Briefing Paper No.4, 1987); Gross and
Reitman Ope cit.; Beral and Sisk Ope cit.; Littlejohn
Civil Liability and the Police Officer: The Need for
New Deterrents to police Misconduct University of
Detroit Journal of Urban Law 58 (1981) 365.
37. AppendiX 3 to the Report of the Working Party for
Northern Ireland Ope cit. reveals that in 1972 850
894
citizen complaints were lodged against the RUC. Of
these 52 were substantiated, 272 were referred to the
DPP and only 7 resulted in prosecution. Equivalent
figures for 1973 were: 765, 51, 322 and 6; for 1974:
823, 61, 348 and 9. For similar statistics for
Britain in 1982 see appendix C of the Home Office
White Paper on Police Complaints and Discipline
Procedures Ope cit.
38. O. Kerner Report of the National Advisory Commission
on Civil Disorders (Washington D.C.: U.S. Government,
1968).
39. The American literature reveals not only that distrust
of the police is stronger among minority communities
but also that much of the distrust is fuelled by a
lack of confidence in the police investigation of
complaints against themselves; see O. Kerner Ope
cit.; E. Cray Ope cit.; P. Chevigny Police Power:
Police Abuses in New York City (New York: Pantheon,
1969); Gross' Reitman Ope cit.; Gellhorn Ope cit.;
and Littlejohn Ope cit.
40. Even where there is a limited independent element this
scepticism is still present. A survey conducted by
the NCCL in Britain found that 32' of complainants who
were dissatisfied with the outcome of their complaint
(75' of the total sample) felt that the independent
complaints board assisted the police in covering up
wrongdoing by police officers. (NCCL submission to
the Royal Commission on Criminal Procedure, at 6,
895
Police Complaints Procedures, 1979).
41. J.H. Culver: Policing the Police: Problems and
Perspectives Journal of Police Science and
Administration 3 (1975) 125-135; G. Barton Civilian
Review Boards and the Handling of Complaints Against
the Police University of Toronto Law Journal 20 (1970)
448-469.
42. When a special procedure was introduced to deal with
citizen complaints against the gardai (Garda Siochana
(Complaints) Act, 1986) the internal model was
retained for complaints emanating from other sources
(Garda Siochana (Discipline) Regulations, 1971).
43. Great Britain; Northern Ireland; Ireland; Toronto;
New Zealand; Hong Kong; Australian Federal Police and
Victoria to name some examples outside the USA.
44. In the Garda Siochana, for example, the internal
complaints procedure has been subject to severe
criticisms from the lower ranks on account of its
perceived unfairness; see M. Flanagan Are
Disciplinary Inquiries Kangaroo Courts? Garda News 7,1
(1988) 11-13.
45. See Pennsylvania State Police, Special Order 87-11
(Jan. 15th, 1987); also New Jersey State Police,
Internal Investigation Manual (1984).
46. Washington, District of Columbia Law 3-158 (Civilian
Complaint Review Board).
47. Police Act 1976, s.l stipulates that the board shall
consist of not less than nine members who may be
896
either full-time or part-time.
48. Ibid. s.1(2).
49. The Police (Complaints) (General) Regulations 1985,
reg. 13.
50. Police Act 1976, s.3.
51. Ibid. ss. 4 and 2(1)b(iii).
52. Ibid. s.8(2).
53. The Board itself grew increasingly uncomfortable with
its role; see 1980 Triennial Report Ope cit. at
paras. 23-43 and 77-120 and 1983 Triennial Report of
the Police Complaints Board for England and Wales
(London: HMSO, 1983) at paras. 3.3-3.27.
54. See, for example, the white paper describing British
government proposals for change, Police Complaints
Procedures (London: HMSO Cmnd. 9072, 1983).
55. See P. Hain et ale Ope cit. at pp. 60-63; K. Russell,
Complaints Against the Police: A Sociological View
(Leicester: Milltak, 1976); NCCL Submission on Police
Complaints Procedure to the Royal Commission on
Criminal Procedure Ope cit.
56. Like the Police Complaints Board it was confined to
England and Wales. However, a similar body was
established in Northern Ireland to replace the
complaints board there.
57. Police and Criminal Evidence Act 1984, s.89.
58. Ibid. s. 87 •
59 • Ibid. s • 89 ( 4 ) •
60. Ibid. 8.89(6).
897
61. Ibid. s.89(7)-(14).
62. Ibid. s.90(5)-(8).
63. Ibid. s.90(9).
64. For a more detailed account of the complaints
procedure and PACE see: J. Baxter, P. Rawlings and J.
Williams Police Complaints under PACE Journal of
Criminal Law 178; B. Cohen Police Complaints
Procedure--Why and for Whom? in Police--The
Constitution and the Community (London: Professional
Books, 1985) pp. 246-267. R. Clayton and H. Tomlinson
claim that the current procedure has not been any more
successful in engendering public confidence. This is
indicated by the increasing number of civil actions
being taken by citizens against the police and the
higher rate of success relative to complaints. See
Police Misconduct and the Public Policing 3. 4 (1987)
309 at 310.
65. David Brown Civilian Review of Complaints Against the
Police: A Survey of the U.S. Literature (London: HMSO
Research and Planning Unit, Paper 19, 1983); S. Coxe
The Philadelphia Police Advisory Board Law in
Transition Quarterly 2 (1965) 179-185; R.J. Bray
Philadelphia's police Advisory Board: New Concepts in
Community Relations Villanova Law Review 7 (1962) 657-
iiQ; J.R. Hudson Organisational Aspects of Internal
and External Review of the Police Journal of Criminal
Law. Criminology and Police Science 63 (1972) 427-433;
J.R. Hudson The Dynamics of Their Relationship in a
898
Changing Society in J.D. Lohman and G.E. Misner The
Police and the Community (1966) pp. 205-284; S. Coxe
Police Advisory Board: The Philadelphia Story
Connecticut Bar Journal 35 (1961) 138-150; H. Beral
and M.Sisk The Administration of Complaints by
Civilians Against the Police Harvard Law Review 77
(1964) 408-519; J.R. Hudson The Civilian Review Board
Issue as Illuminated by the Philadelphia Experience
Criminolgica 6 (1968) 16-29.
66. President· s Commission on Law Enforcement and the
Administration of Justice The Police: The Challenge of
Crime in a Free Society (Washington D.C.: U.S.
Government Printing Office, 1967).
67. D. Brown Civilian Review of Complaints Against the
Police: A Survey of the U.S. Literature (London: HMSO
Research and Planning Unit, Paper 19 1983).
68. That was the experience of both Philadelphia and New
York although the latter has since reverted back to a
form of civilian review, see D. Brown Ope cit. The
Presidents Commission on Law Enforcement and
Administration of Justice favoured an internal
procedure, see: The Challenge of Crime in a Free
Society: A Report by the President'. Commission on Law
Enforcement and Administration of Justice (Washington
D.C.: Goverment Printing Office, 1967) at p.103.
69. Metropolitan Toronto police Force Complaints Project
Act, 1981. The experiment was made permanent by the
Metropolitan Toronto police Force Complaints Act,
899
1984. For a summary of its contents and an early
assessment of its operation see, A. Goldsmith and S.
Farson Complaints Against the Police in Canada: A New
Approach Criminal Law Review (1987) 615-623.
70. (1981) Reform 50. Australian Federal Police
(Amendment) Act 1981 and Complaints (Australian
Federal Police) Act, 1981.
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In Britain and Ireland it is looking increasingly
likely that opposition is confined to government and
top police management. In November 1981 the Police
Federation and the Chief Superintendents Association
for England and Wales in a major policy change towards
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clarification of the Police Federation view see,
Police Review 22.7.88. It is also worth taking stock
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Britain who have accepted that independent
investigation may be necessary to satisfy public
opinion, see Guardian 19.10.811.
96. See: Police Complaints Board for England and Wales
Triennial Review Report 1980 Ope cit. at paras. 65-67;
G. Bilkey The New Zealand System for Dealing with
Complaints Against the Police: A Comparative
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"Rafferty" case in Northern Ireland the "wall of
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to the chief constable of the RUC in the course of his
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RUC. (See, J. Stalker Stalker (Harmondsworth: Penguin
Books, 1988). In Britain the failure of the Sheffield
police to investigate satisfactorily the conduct of
their own officers in the Sheffield Rhino whip affair
was partly responsible for the setting up of the Royal
Commission on the Police which reported in 1962. This
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undetected in some British police forces for many
years. Examples include: the release, on appeal, of
the "Guildford Four" who had been convicted in 1974 on
the bases of confessions which, fifteen years later,
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88) 12.
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16 Ii 20.
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109. L.H. Leigh Police Powers in England and Wales 2nd ed.
(London: Butterworths, 1975) at pp. 29-30.
110. See footnote 37.
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Garda Siochana (Complaints) Act, 1986 s. 7. In the
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primarily responsible for deciding on charges but in
those cases where the complainant has expressed
dissatisfaction with how his complaint has been
handled the Police Complaints Commissioner can
initiate a full hearing on the matter before the
Board; see Metropolitan Police Force Complaints
Project Act, 1981 (Ontario) s. 15(2).
115. It would appear that under the old, internal,
disciplinary model in England and Wales (pre 1977)
about 90' of all complaints were found
"unsubstantiated" after investigation; see K. Russell
Complaints Against the Police: A Sociological View
(Milltak, 1985) p. 61. See also Police Complaints
Board for England and Wales Triennial Review Report
1980 Ope cit. at paras. 35-38.
116. The Police Complaints Board for England and Wales,
Triennial Review Report 1980 Ope cit. reveals that
between 1st. Jan. 1978 to 31st. Mar. 1980 it dealt
with 31,252 complaints. Of these a mere 9' resulted
in disciplinary charges (less than 1') or advice to
the officer or officers involved (just over 8'). The
London strategic Policy Unit reported in 1987 that the
board disagreed with the chief officer's decision on
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only 210 occasions out of more than 50,000 cases from
1977-1985; see Briefing paper No. 4 Ope cit.
117. An example of a public lack of confidence in some
quarters in the old complaints boards for England and
Wales is presented by the case of the death of a black
woman following a raid on her home at Broadwater Farm
by the police in 1986. Rather than relying on the
Complaints Board to see that the police investigation
was full and fair, local interested parties
established their own inquiry under the chairmanship
of Lord Gifford a.C. See L.H. Leigh The Police Act
1976 British Journal of Law and Society 4 (1975) 115
for defects in the Board which made it unlikely that
the Board would achieve its objectives.
118. This is currently the case in England and Wales,
Northern Ireland, Ireland and in most of the American
police departments which have citizen complaints
review boards.
119. R. Mark, Ope cit. at pp. 212-213.
120. Virtually all the traditional supervisory boards rely
on a chief executive with the necessary expertise to
perform this task. In some cases he is even provided
for in the legislation; see, for example, Garda
Siochana (Complaints) Act, 1986 1st. schedule para.
4(2).
121. For example, Toronto Metropolitan Police, Australian
Federal police, Victoria Police.
122. D.C. Rowatt ed. The ombudsman (London: George Allen'
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Unwin, 1965); for an account of the local government
ombudsman in England and Wales see. N. Lewis et ale
Ope cit. at pp. 19-60.
123. See F. Stacey ombudsmen Compared (Oxford: Clarendon
Press, 1978).
124. In Ireland the decision whether or not disciplinary
charges should be preferred in an admissible citizen's
complaint already rests in independent hands; see
Garda Siochana (Complaints) Act, 1986, s.7.
125. J.J. Fyfe op.cit. at p. 81.
126. The Police Executive Research Forum has suggested that
there should be an input from the complaints process
into the recruitment, training and policy-making
processes. In particular, it advises that where the
complaints process reveals organisational conditions
which foster or encourage unsatisfactory conduct there
should be some mechanism through which they can be
addressed. It may mean alterations in recruitment,
training or operational policies. See Police Agency
Handling of Citizen Complaints: A Model Policy
Statement in police Management Today: Issues and Case
Studies op.cit. at pp. 88-91.
127. "Unsubstantiated" is a term used to denote a complaint
in which there is insufficient evidence to determine
whether it is sustained or unfounded. If a complaint
is unfounded it means that the authorities have not
accepted the complainant's account.
128. See J.J. Fyfe Ope cit. at pp. 82-83.
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129. See, for example, the approach of the New York
Civilian Complaint Review Board in their Annual Report
for 1987 at pp. 14-15. See also, N. Lewis et ale
op.cit. pp. 220-221.
130. The Toronto police complaints commissioner performs a
similar function. When he forms the view, following
a review, that a police practice or procedure requires
amendment he is obliged to report his opinion and
recommendation to the Toronto police authority, the
Chief of Police and the police association.
Similarly, where he believes a practice, procedure or
law affecting the resolution or prevention of
complaints should be altered or amended, he is obliged
to forward his opinion and recommendations. The
police authority is required to forward the
commissioners report, together with its comments and
any from the chief or the police association, to the
attorney-general, solicitor-general and the
commissioner. See A. Goldsmith and S. Farson Ope cit.
at p. 621. A variation on this is provided by the
Victoria police complaints authority. Its functions
include performing an analysis and appraisal of groups
of police internal investigations, selected on the
basis of such factors as: substance of allegation,
neighbourhood and characteristics of the complainant.
It will report on these to the chief of police in the
expectation that such reports will advance
improvements in policing. See W.J. Horman Ope cit.
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Siochana (Discipline)
14-16; The Police
1965 (England and Wales)
131. See, for example, Garda
Regulations, 1971 regs.
(Discipline) Regulations
regs. 8-11.
132. It can be argued, of course, that the converse is also
true; i.e. a police tribunal will be inclined to find
a member guilty in certain situations where a lay
tribunal would see no real harm in the member' s
conduct. The possibility that such individuals may
"get-off" if they appear before a lay tribunal can
hardly undermine the effectiveness of accountability
since their behaviour is not viewed as unacceptable by
the public in the first place. If their behaviour
does pose a disciplinary problem there are always
informal means available to the chief officer to take
action against them.
133. R.M. Jackson The Machinery of Justice in England 7th
ed. (Cambridge: Cambridge University Press, 1977) at
pp. 162-166; see also, G. Williams The Proof of
Guilt: A Study of the English Criminal Trial 3rd ed.
(London: Stevens' Sons, 1963) at pp. 24-36.
134. Many of these reasons are echoed in the perceived
advantages of tribunals over courts in certain
contexts; see R.M. Jackson ibid.
135. Clayton and Tomlinson identify the fundamental problem
of the British complaints procedure as being its
assimilation with criminal proceedings. They argue
that the purpose of the complaints procedure should be
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to provide swift and effective redress for members of
the public affected by police misconduct, whereas the
current British approach produces a cumbersome, quasi-
criminal investigation which is most unlikely to
discover the true facts of the matter; Ope cit. at
311.
136. See generally G. Williams Ope cit.
137. For a useful discussion of the issues involved in
giving powers of subpoena to a disciplinary tribunal
see Report of the Departmental Committee on Powers of
Subpoena of Disciplinary Tribunals (London: HMSO
Scottish Home Department, 1960). At para. 5 it says:
••• if parliament has felt it necessary that a
disciplinary tribunal should be established then
it follows that, if justice is to be done and
seen to be done in individual cases, it must have
the power to compel the production of all
relevant witnesses and evidence brought before
it.
It was the lack of such a power which neutralised the
tribunal set up by the police authority for Northern
Ireland pursuant to s.13(2) of the Police Act
(Northern Ireland) 1970 to adjudicate on serious
allegations of assault alleged against several members
of the RUC; see In re Sterritt and Others (1980) 11
NIJB. By contrast, in Currie v. Chief Constable of
Surrey [1982] 1 All E.R. 89 it was held that internal
police disciplinary tribunals can subpoena non-police
witnesses. It is not unusual for the police
complaints authorities in some of the larger police
departments in the USA to have such powers; see, for
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example, Government of the District of Columbia
Handbook for Conducting Administrative Trials and
Hearings in the Metropolitan Police Department; New
Jersey Statutes Annotated 53: 4-1.
138. County Courts (Northern Ireland) Order 1980, art. 30.
See D.S. Greer Small Claims: The Law in Action 2nd ed.
(Belfast: SLS, 1982); B. Valentine and T. Glass
County Court Procedure in Northern Ireland (Belfast:
SLS, 1985) at pp. 195-197.
139. Experience has shown that internal police discipline
is likely to treat minor departmental infractions with
much greater severity than the abuse of citizen •s
rights; see R. Goldman and S. Puro Ope cit. at p.60.
140. Similar, although not identical arrangements, have
been accepted in Northern Ireland since 1970 and in
England and Wales since 1976; see Police Act
(Northern Ireland) 1970 s.13(2); The Police (Northern
Ireland) Order 1977 art. 7; The Police (Northern
Ireland) Order 1987 art.14; Police Act 1976 (England
and Wales) s.4; police and Criminal Evidence Act 1984
(England and Wales) 8.94. Ireland has also adopted a
similar arrangement, see Garda Siochana (Complaints)
Act, 1986 2nd. schedule.
141. It would, of course, be possible to have decision by
majority vote. Formal majority decisions, however,
unnecessarily purvey the appearance of friction and
dissension in individual cases. It seems preferable
to leave the decision to the independent professional
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judgement of the lawyer chairman and confine the input
of the other two members to being advisory only.
142. The English court of appeal is R. v. Hampshire County
Council. ex. p. Ellerton [1985] 1 All E.R. 599 held
that the disciplinary tribunal for fire officers was
a domestic tribunal and, therefore, the appropriate
standard of proof that it should apply was the civil
one. In doing so it accepted that the disciplinary
procedures for firemen were very similar to those for
police officers in England and Wales, and it
specifically doubted the dictum of McNeill J. in R. v.
Police Complaints Board. ex p. Madden [1983] 2 All
E.R. 353 at 371 to the effect that the criminal
standard applied in police disciplinary proceedings.
Nevertheless, the British Secretary of State,
presumably bowing to police pressure, made specific
provision for the criminal standard to apply by the
Police (Discipline) Regulations 1985 reg. 23(2)b.
This is by no means universal however. Trial boards
in the District of Columbia, for example, decide on "a
preponderance of the evidence", a standard which is
equivalent to a balance of the probabilities;
Civilian Complaint Review Board Act, 1980 s.4.905(b).
143. There is nothing more disheartening for a genuine
complainant who knows he has been the victim of police
misconduct only to receive a letter through the post
stating curtly that his complaint has been found to be
unsubstantiated. See, Police Complaints Board for
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England and Wales Annual Report 1978 (London: HMSO,
1979) at para.70.
144. Garda Siochana (Discipline) Regulations, 1971 reg. 9.
145. The Police (Discipline) Regulations 1985 (England and
Wales) reg. 7.
146. K. Krajick Police vs Police; No-One Knows Much about
Internal Affairs Bureaux so Everyone Distrusts Thea
Police Magazine (1980) 6-20 at p. 8.
147. Ibid.
148. Garda Siochana (Discipline) Regulation, 1971 reg. 11.
149. The Police (Discipline) Regulations 1985 (England and
Wales) reg. 10.
150. Garda Siochana (Complaints) Act, 1986 8.4(4).
151. The Police (Complaints) (General) Regulations 1985
(England and Wales) reg. 9.
152. This would seem to flow from the individual's right to
be heard where his civil right are in danger of being
infringed.
153. McHugh v Commissioner of the Garda Siochana [1987]
ILRM 181; Gallagher v The Revenue Commissioners [1991]
ILRM 632.
154. DPP v Healy [1990] ILRM 313.
155. For example, New York City Police Department and
District of Columbia Metropolitan Police Department.
156. See J. Hudson Police Review Boards and Police
Accountability Law and Contemporary Problems 36
(1971) 515-538; B. Loveday Ope cit. at 178-179; P.G.
Barton Ope cit.
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157. This option is used in the New Jersey State Police,
among others.
158. In Ireland the officer concerned must apply to the
Commissioner for a review of the decision. The
Commissioner has a discretion whether or not to refer
the matter to the appeal board unless the case was one
of dismissal or a reduction in rank, in which case be
is under an obligation to refer. See Garda Siochana
(Discipline) Regulations, 1971, reg.20.
159. Garda Siochana (Discipline) Regulations, 1971,
reg.22(2).
160. Ibid., reg.22(3).
161. The Police (Discipline) Regulations 1985, reg.26(4).
162. Garda Siochana (Discipline) Regulations, 1971, reg.24.
163. The Police (Discipline) Regulations 1985, reg.26(6).
164. Ibid., reg.26(10).
165. Garda Siochana (Discipline) Regulations 1971,
reg.28(1)(a).
166. See fn.130.
167. On double jeopardy generally see, M.L. Friedland
Double Jeopardy (Oxford: Clarendon Press, 1969) at pp.
3-16.
168. This has been the subject of contention in Britain at
least since the Home Secretary's circular 63/1977 put
a gloss on the interpretation of s.11(1) of the Police
Act 1976. Section 11(1) reads:
where a member of a police force has been
acquitted or convicted of a criminal offence
he shall not be liable to be charged with
any offence against discipline which is in
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substance the same as the offence of which
he has been acquitted or convicted.
The relevant part of the Home office circular reads:
where an allegation against a police officer
has first been the subject of criminal
investigation and it has been decided after
reference to the Director (or otherwise)
that criminal proceedings should not be
taken, there should normally be no
disciplinary proceedings if the evidence
required to substantiate a disciplinary
charge is the same as that required to
substantiate the criminal charge. There
will be cases, however, in which
disciplinary proceedings would be
appropriate ••• It must not be assumed that
when the Director has decided not to
institute criminal proceedings this must
automatically mean that there should be no
disciplinary proceedings.
In practice this guidance was interpreted by chief
officers and the Police Complaints Board in Britain as
effectively preventing then from proceeding with
disciplinary charges where the DPP had decided against
prosecution; see the First Triennial Report of the
Police Complaints Board to the Secretary of State for
the Home Department (London: HMSO Cmnd. 7966, 1980) at
paras. 98-104; A.E. Greaves Double Jeopardy and
Police Disciplinary Proceedings Criminal Law Review
(1983) 211-222 at 214-216. However, in R. v. Police
Complaints Board, ex. p. Madden and Rhone the High
Court ruled that it was the duty of both chief
officers and the Board to examine afresh the case for
disciplinary proceedings, notwithstanding any decision
on the criminal aspects. In other words the Home
Office guidance was not binding. Indeed, the guidance
was amended in 1983 to clarify this point.
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169. Of 6,415 complaints of assault submitted to the
British DPP between Jan. 1st. 1978 and Mar. 31st.
1980, only 33 resulted in charges; i.e. 0.5% (The
Observer 1.2.81).
170. For a discussion of the difficulties involved in
trying to ascertain whether justice is being provided
for the complainant where the decision to prosecute or
prefer disciplinary charges is dispersed among the
police, the DPP and an ex post facto review board, see
Police Complaints Board for Northern Ireland Annual
Report 1978 (London: HMSO, 1979) at paras. 6-13.
171. Section 13(5) of the Police Act (N.I.) 1970 obliges
the chief constable to refer all investigation reports
on complaints against the police to the DPP unless
satisfied that no criminal offence has been committed.
In addition, the DPP has exercised his statutory power
under art.6(3)b of the Prosecution of Offences (N.I)
Order 1972 to direct the chief constable to send him
reports of investigations of all complaints in which
there is an allegation of a criminal offence.
172. Report of the Committee of Inquiry into Police
Interrogation Procedures in Northern Ireland (London:
HMSO Cmnd.7497, 1979) at para. 364-365~
173. The role of the RUC in: policing civil rights
demonstrations in the late sixties and early
seventies, the interrogation of detainees in the early
seventies, the interrogation of arrested suspects in
the mid to late seventies, the use of plastic bullets
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in the late seventies and early eighties, the use of
supergrasses in the mid-eighties, the shooting dead of
suspects in the mid-eighties and the leaking of
confidential intelligence information to loyalist
paramilitaries have been the subject of government
sponsored and independent inquiries.
174. The classic example of this is the case of the five
London schoolboys recounted earlier at fn.99.
175. A classic example of this situation is provided by the
manner in which the New York Police Department
responded to a public demonstration by groups within
the neighbourhoods of Tompkins Square Park, who were
protesting at the police decision to enforce the Park
Department Regulations on Park closing time. The
result was violent confrontation between the police
and protestors in which some police personnel used
excessive force against protestors and innocent
bystanders alike. Although a disciplinary
investigation by the CCRB resulted in some
disciplinary charges against some police officers, it
failed to get to the truth of most allegations,
largely due to police obstructionism. At page 13 of
its report it was forced to conclude:
Given the number of substantiated
allegations the Board finds it
inconceivable that many of the officers
present did not witness these acts of
misconduct. The witnessing officers'
sworn duty to report such misconduct
apparently conflicted with the
officers' desire to protect and shield
fellow officers from disciplinary
actions that could end their careers
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and subject them to both criminal
charges and civil actions.
At p.14 it goes on to say:
In light of the failure of members of
the police service to cooperate in
attempts to identify offending
officers, the Board recommends that the
Department develop new procedures that
would allow officers at major
demonstrations to be more easily
identified.
Report of the Civilian Complaints Review Board on the
Disposition of Civilian Complaints Arising from Police
Department Action OCcuring at Tompkins Square Park on
August 6-7, 1988 (New York: CCRB, April 1989).
176. For a description of the various forms of corruption
that police officers can get caught up in see City of
New York Police Department Integrity Control: Anti-
Corruption Manual 1989.
177. See J. Brown policing by Multi-Racial Consent: The
Handsworth Experience (London: Bedford Square Press,
1982).
178. In re Haughey [1971] IR 217.
179. See S.A. De Smith, Ope cit. at pp. 155-209.
180. In the Kerry Babies Tribunal, for example, all the key
witnesses were legally represented. The inquiry sat
for 83 days between 7 January 1985 and 14 June 1985.
It heard from 109 witnesses and more than 61,000
questions were put. The bill was estimated at
£1,645,000, of which £1,020,674 was accounted for by
legal expenses.
181. The usual practice is to invite a senior officer from
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another United Kingdom force to lead the inquiry. The
most striking example of recent years is the Stalker-
Sampson investigation into the RUC. Ongoing examples
at the time of writing include the Stevens inquiry
into the RUC and the West Yorkshire police inquiry
into· the ,West Midlands police.
Ch.9 IRISH COMPLAINTS PROCEDURE
1. "Citizens" is used here in a non-technical sense to
refer generally to members of the public.
2 • Where a member of the public complains about the
conduct of a garda he is presumed to want his
complaint considered by the Complaints Board unless he
stipulates otherwise in writing.; Garda Siochana
(Complaints) Act, 1986 s.4(1)b.
3. See, for example, NESC The Criminal Justice System:
Policy and Performance (Dublin: NESC Report No. 77,
1984) at ch.4.
4. See, for example, P McLaughlin Legal Constraints on
Criminal Investigation Irish Jurist xiv (1981) 217.
5. Criminal Justice Act, 1984 s.4.
6. Ibid. s. 6.
7 • Ibid. 8. 15.
8. Ibid. s.16.
9. Ibid. s. 19.
10. Ibid. s.18.
11. See, D.P.J. Walsh The Impact of Antisubversive Laws on
Police Powers and Practices in Ireland: The Silent
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Erosion of Individual Freedom Temple Law Review 62,4
(1989) 1099.
12. In order to get the Bill through the Minister had to
agree to bring forward measures for the protection of
suspects in police custody and for the investigation
of citizens' complaints against the Garda.
13. See Report of an Amnesty International Mission to
Ireland in June 1977.
14. See, for example, the saga of the Sallins' mail train
robbery; J Joyce and P Murtagh Blind Justice (Dublin:
Poolbeg Press, 1984); D. P. J. Walsh Miscarriages of
Justice in the Republic of Ireland in C Walker ed.
Justice in Error (London: Blackstone Press, 1992).
15. Report of the Committee to Recommend Safeguards for
Persons in Custody and for Members of the Garda
Siochana (Dublin: Government Publications, 1978).
16. Report of the Tribunal of Inquiry into "The Kerry
Babies Case" (Dublin: Government Publications, 1985).
17 • The Shercock case arose out of the death of a man
while being interviewed on suspicion of fraud in
Shercock Garda station Co. Cavan. The deceased was a
small, poorly-built man who suffered from a serious
heart condition. The post mortem revealed that he had
been the victim of serious assault resulting in
injuries to many parts of his body shortly before his
death. A sergeant was tried for and acquitted of false
imprisonment and assault. During his trial he alleged
that another garda had assaulted the deceased. This
928
garda was subsequently charged with unlawful killing,
assault occasioning grievious and actual bodily harm
and false imprisonment but none of the charges
succeeded. In the course of his trial he alleged that
the sergeant had been the perpetrator of a violent
attack on the deceased. This conflicted with his
formal statement in the course of the investigation in
which he had claimed that nothing had happened to the
deceased during his interview in the station. The
garda was summarily dismissed from the force by the
Commissioner in the exercise of his disciplinary
power. It would appear, however, that no further
disciplinary action was taken in this case. See State
(Jordan) v Commissioner of the Garda Siochana [1987]
ILRM 107.
18. The Bunratty case arose out of an incident at a
private function at Bunratty castle Co. Clare in which
a chef was killed. The evidence suggested that he may
have been killed by a car owned by one of a number of
gardai who were at the function. No charges were
preferred. Despite repeated requests and allegations
of a cover up in the Dail the Minister for Justice
refused to establish an inquiry into the death.
19. In particUlar, the position and function of the chief
executive can be identified in the Canadian, New
Zealand and some Australian procedures.
20. This is' a specific offence in the 1924 Garda
Disciplinary Code.
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21. Garda Siochana (Complaints) Act, 1986 4th Schedule
para 3(a)(ii).
22. Ibid. s.4(1)a.
23. Ibid.
24. Ibid. 8.4(2)a.
25. Ibid. s.4(2)b.
26. Ibid. s.4(2)c.
27. If he thinks the circumstances so warrant he can
appoint an inspector; ibid. s.6(1)a(ii).
28. Ibid. 8.6(1)a.
29. Ibid.
30. Ibid. 8.6(3)a. These functions may be delegated to the
chief executive; 8.6(3)b.
31. Ibid. 8.6(3)c.
32. Ibid. s.6(1)c.
33 • Ibid. s. 6 (4 ) •
34. Ibid. 8.6(2)a.
35. Ibid. s.6(2)b.
36. A copy must also be sent to the Commissioner; 8.6(2)c.
37. Ibid. s.6(4).
38. Ibid. s.6(5)a.
39. Seanad Debates 12 June 1986, col.697.
40. Garda Siochana (Complaints) Act, 1986 s.8.
41 • Ibid. s. 8 (b) •
42. Ibid. s.8(d).
43. Police and Criminal Evidence Act 1984 8.89(4).
44. Ibid. 8.89(5).
45. Ibid. 8.89(10).
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46. Seanad Debates 12 June 1986, col.697.
47. Ibid. 25 June 1986, col.1474.
48. Garda Siochana (Complaints) Act, 1986 s.7(9).
49. Ibid.
50. It could be a garda, the chief executive or someone
appointed by the chief executive; s.7(9)h.
51. Ibid. s.7(9)c.
52. Ibid. s.7(9)d.
53. Ibid. s.7(9)b.
54. Dail Debates 28 January 1986, col.743.
55. Garda Siochana (Complaints) Act, 1986 s.7(9)c.
56. Ibid. s.7(9)d.
57. Ibid. s.7(9)e.
58. The parlimentary debates are ambiguous on the scope of
the requirement; see, Dail Debates 28 January, 1986
cols.741-743.
59. Garda Siochana (Complaints) Act, 1986 s.4(5).
60. Ibid.
61. Ibid. 8.4(4).
62. Ibid. s.6(1)b.
63. Ibid. s.3 and 1st Schedule para.1(1).
64. Ibid. para.2(1).
65. Ibid. para.2(2).
66. Ibid. para.2(4)a.
67. Ibid. para.2(4)b. If a complaint concerns the conduct
of a Deputy or an Assistant Commissioner the
Commissioner personally must act on the Board in place
of any nominee he may have appointed; para.2(4)d(i).
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68. Ibid. para. 2 (4) c. The most that the government was
prepared to say on the matter was that "the people
they appoint to the Board are people who will
immediately command the respect and confidence of the
general public and Garda"; Dail Debates 20 March 1986,
col.2503.
69. Garda Siochana (Complaints) Act, 1986 1st Schedule
para.3.
70. Seanad Debates 25 June 1986, cols.1467-1468.
71. A tribunal consists of three members, including two
from the Board. One of the Board members must be a
barrister or solicitor of at least ten years standing;
Garda Siochana (Complaints) Act, 1986 s.8 amd 2nd
Schedule para. 1. In order to ensure fair procedures it
is desirable that the Board members sitting in a
tribunal should not have participated in the earlier
deliberations in the case.
72. Ibid. para.2(3).
73. Ibid. para.2(8).
74. Ibid. para.2(6).
75. Ibid. para.2(7).
76. Ibid. para.l(2).
77. The Minister can curtail the information which the
Board may recieve in an investigation where an
investigation report may include material which is
liable to affect the security of the State or to
constitute a serious and unjustifiable infringement of
the rights of some other person; s.6(8).
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78. Ibid. s.13(2).
79. Ibid. 1st Schedule paras.6(2) and 7.
80. Ibid. para.4.
81. The old Police Complaints Board for Northern Ireland
felt it was important to appoint its' own servants.
Garda Siochana (Complaints) Act, 1986 1st Schedule
para.4(2).
Irish Times 16.12.89.
82.
8S.
86.
87.
88.
89.
90.
91.
92.
93.
94.
83.
84. Garda Siochana (Complaints) Act, 1986 1st Schedule
para.6.
Ibid. para.S(l).
Ibid. para.S(2).
Ibid. para.S(4).
Ibid. para.8(1).
Ibid. para.9(1).
Ibid. s.6(2)b.
Ibid. s.6(S)C.
Ibid. s. 7 ( 3) •
Ibid. s. 4 (3 )a •
Ibid. s. 7 (4). This is subject to the provision on
double-jeopardy in s.7(7) which is discussed later.
9S. Ibid. 8.7(6)a.
96. Ibid. 8.7(5). This is also subject to the provision on
double-jeopardy in s.7(7).
97. Ibid. s.7(6)b.
98. Ibid. 8.6(7)a.
99. Ibid. s.6(7)b.
100. Ibid. s.7(1).
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101. Ibid. s.7(8).
102. Ibid.- s.6(6)a.
103. Ibid. 8.6(6)b.
104. Ibid. s.6(6)c.
105. Dail Debates 20 March 1986, col.2503.
106. While the British Complaints Authority undoubtedly has
a chief executive to head up its' staff it is not
established as an office in itself with specific
powers and duties under the scheme.
107. The decision to rely on a Board plus a chief executive
as opposed to a single individual was not discussed in
the parliamentary debates on the legisation. Implicit
in the government •s presentation of the scheme is
their belief that a Board was necessary to hold public
confidence. It is possible, however, that it was
simply taken straight from the British procedure on
which the Irish procedure is closely modelled.
108. Garda Siochana (Complaints) Act, 1986 8.7(3).
109. Ibid. 8.6(2)a.
110. Ibid. s.6(4).
Ill. Ibid. s.7(1).
112. Ibid. s.7(8).
113. Ibid. 8.7(9).
114. Ibid. s.6(8).
115. Ibid.
116. Ibid. s.6(6).
117. Seanad Debates 25 June 1986, cols.1435-1436.
118. E Ryan and P Magee The Irish Criminal Process (Dublin:
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Mercier Press, 1983) at p.72. In 1990 alone out of a
total of 38 public statutes enacted no less than 8
conferred powers to prosecute for summary offences on
bodies other than the DPP or the Garda Siochana. They
are as follows: (1) Building Control Act, 1990
s.17(5)--Building Control Authority for breaches of
the Building Control Regulations within its' own area;
(2) Companies Act, 1990 s.240(4)--Minister for
Industry and Commerce for an offence under the Act;
(3) Health (Nursing Homes) Act, 1990 s.12(1)--Health
Board for an offence under the Act committed within
its' area; (4) International Carriage of Goods by Road
Act, 1990 s.7(3)--Minister for Tourism and Transport
for an offence under the Act; (5) Local Government
(Water Pollution) (Amendment) Act, 1990--Local
Authority for offences in connection with water
pollution within its' own area; (6) Pensions Act, 1990
s.3(5)--Pensions Board for an offence under the Act;
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in the mid-seventies. For the most part the Authority
remained silent in the face of overwhelming evidence
of ill-treatment of suspects at certain interrogation
centres. When it did see fit to issuue a public
statement on the matter it was in support of the RUC
denials of wrongdoing; see, P Taylor Beating the
Terrorists: Interrogation in omagh, Gough and
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Castlereagh (Harmondsworth: Penguin, 1980).
75. Northern Ireland Police Authority Working Together to
Police Northern Ireland: Three Years of Progress 1985-
1988 (Belfast: NIPA, 1988); Northern Ireland Police
Authority The First Three Years (Belfast: NIPA, 1973).
76. D Morgan op.cit. at pp.81-82.
77. I Oliver Police, Government and Accountability
(London: Macmillan, 1987) at chs.11-12.
78. Lustgarten op.cit. at chs.3, 6 and 7.
79. See D Morgan Constitutional Law of Ireland 2nd ed.
(Dublin: Roundhall Press, 1990) at pp. 131-2 for the
Public Accounts Committee.
80. L Scarman op.cit. at pp. 146-152.
81. Police and Criminal Evidence Act 1984 s.106.
82. In the London metropolitan area it is the Home
Secretary who will give guidance to the Commissioner
after consultations with the councils of the London
boroughs and districts within the LMP area.
83. With the youth councils the police go further and
organise youth centred activities with the aim of
establishing a good working relationship with the
youth within the precinct.
84. This figure is made up as follows:
Each county area is allocated at least one council
with Cork and Dublin being allocated 3 each, and
Kerry, Tipperary, Donegal, Limerick and Galway being
allocated 2 each; making a total of 35. Dublin City is
allocated 12, Cork city is allocated 5, Galway,
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Limerick and Waterford cities are allocated 3 each;
making a total of 26. The 77 municipal towns are
allocated one each. The combined total comes to 138.
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